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The chapter on Highway Law breifly discusses dedications of

roadway by plat or other .instrument. Dedication by statutory
methods will not be considered in this chapter. Discussion of
"acceptance" is not a part of this chapter and is touched on
breifly in the chapter on Highway Law. This chapter will

specifically address dedications that were not accompl ished under
strict compliance with statutory requirements and dedications
that were either expressed or implied without the method of
dedication being an attempt to comply with statutes.

There are two ways in which to dedicate private land to the

public for a specific purpose. The first way is to dedicate the
land according to statutes. This usually includes dedication by
a deed or a subdivision plat. sStrict compliance with the
statutes is a must for there to be a statutory dedication. The
second way to dedicate is by “common-law". Certain iegal
principles control the requirements for a common law dedication
and will be discussed. Common-law dedications are often times

effective when statutory procedures were either not even
considered or when an honest attempt was made to abide by the set
proceeding, but error was made in trying to comply. The main
distinction between a stautory dedication and a common-iaw
dedication is that a common-law dedication usually only operates
to establish a mere easement. Statutory dedications often
effect a dedication in fee. See 23 Am.Jur.2d., Dedication,
section 3, page 6.

According to the foregoing, if there was an error or defect in an
attempt at a statutory dedication, common-law principles may
operate to remedy such errors or defects. Regardliess of whether
there was an attempt to dedicate with compliance of the statutes
or whether some implied situation exists, there are two distinct
elements that are required to have a common-law dedication.
First, there must be a positive action on behalf of the owner
that clearly shows an intent to dedicate. Secondly, the public
must use the land in a manner consistent with the intented use of
the dedication. See Collins v. City of Phoenix, 269 F. 219.

To show the assent of the owner, there must be clear intent to
dedicate. No questionablie presumptions will be made. The City
of Scottsdale v. Mocho, 8 Ariz. App. 146, 444 P.2d. 437, cites
the case of Allied American Investment Co. Vv Pettit, 65 Ariz.
283, 179 P.2d 437 (1947), where the Arizona Supreme Court stated:

"Dedication is the intentional appropriation of land by the owner
to some proper public use...The intention of the owner to set
aside lands or property for the use of the public is the
foundation and life of every dedication...The general rule set
forth in the text in 16 Am.Jur., Dedication, sec. 16, is as




Chapter 4: Common-Law Dedications p. 41

fol lows: ‘Neither a written grant nor any particular words,
ceremonies, or a form of conveyance, are necessary to render the
act of dedicating land to public uses effectual in common law.
Anything which fully demostrates the intention of the donor and
the acceptance by the public works the effect. Words are
unnecessary if the intent can be gathered from other sources. ' "

It is confusing as to what acts will constitute the showing of
the intent to dedicate. The burden of proof to show intent lies
with the party asserting the dedication. This is evidenced as
fol lows:

"The burden of proof to establish a dedication is on the party
asserting it. 11 McQuillan, Municipal Corporations, Sec. 33.37.
"Dedication is not presumed nor does a presumption arise unless
it is clearly shown by the owner's acts and declarations.* * *" *
City of Scottsdale v. Mocho, supra.

The intent may be either expressed or implied. The case of City
of Scottsdale v. Mocho further quotes from Shia v. Pendergrass,
222 S.C. 342, 72 S.E. 2d. 699 (1952), as follows:

"I+ must be borne in mind that title to real estate, or any
interest therein, is ordinarily passed by deed or will, and,
while one may lose his land without an actual conveyance of the
same, the acts and conduct upon his part, and upon the part of
the one claimng to have acquired such title in such way, must be
so unequivocal and positive as to leave little doubt that it was
the intention of the owner to dedicate the same to the public
use. By this we do not mean that the expression of such an
intent upon the owner's part need be proven, but his acts and
conduct in regard to the property must be of such character that
the public, dealing with him upon the strength of such conduct,
could not but believe that his intention was to vest an easement
therein in the public. * * *" (underlines added for emphasis).

This case of City of Scottsdale v. Mocho further quotes from
other authorities, a more precise guideline to evaluate intent,
as follows:

" 'Dedications being an exceptional and peculiar mode of passing
title to interest in land, the proof must usually be strict,
cogent, and convincing, and the acts proved must not be
consistent with any construction other than that of a
dedication.’ "

The case of State v. Coy Real Estate Co., 117 A. 432, states as
fol lows:

"The intention of the owner is to be ascertained from his acts
and his declarations, as no particular mode of making a
dedication is prescribed by he common-law."
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Once intent to dedicate is shown, acceptance by the public
(acceptance may be demostrated in many ways) will be required to
compiete the dedication. Usage by the public and maintenance by
a governing body is most common.

There are many possible situations for the application of the
principles for common-law dedications. The most common situation
is where a plat does not clearly show a particular parcel as
dedicated to the public. Usually it is implied since the parcel
in question may be labeled as an alley, or park, etc. something
which is most commonly associated with land that is dedicated to
public use. For example, the dedication statement might say,
"all streets and alleys are hereby dedicated to the public."”
But, shown on this plat may be a parcel of land that is labeled a
"park®. The dedication language did not inciude the park, but a
park is something that is consistent with public use, and usually
dedicated to the public. I1f the park is accepted (that is, by
use of the publiic or maintenance by the governing body), then
there will be an effectual common-law dedication. The case of
City of Flagstaff v. Babbitt, 8 Ariz. App. 123, 443 P.2d. 838,
states as fol lows:

"The foregoing Arizona cases indicate that where a subdivision or
townsite has been platted and sales made with reference to the
plat, a dedication is presumed in regard to all areas which
appear to be labeled as public areas, whether or not these areas
are specifically dedicated to the use of the public by

appropriate wording. However, the cases also indicate that the
primary concern of the courts is to determine the intention of
the subdivider. If the intention of the subdivider is

inconsistent with the presumption of the dedication, then the
intention prevails over the presumption.”

From all of the foregoing, it is clear that the intent may be
proven by "acts and conduct" of the owner of land. There must be
clear and unequivocal evidence to support only the presumption
that a dedication was intended. The possibilities are endless
and will become a matter of fact in proving "intent".
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Reprinted with permission from 44? P.2d. 838,
Copyright ©1968 by West’'s Pubiishing Company.

8 Ariz.App. 123

CITY OF FLAGSTAFF, a body polltic,
Appeilant,
v.
George BABBITT, Jr., Appeliee,

fidefonso M. and Mercedes VALLEJO, hus.
band and wife; Eunice B. Veazey; Ray.
mond and Beulah Cunningham, husband
and wife, and George Babbitt, Petitioners,

v.

The SUPERIOR COURT OF COCONINO
COUNTY; the Honorable J. Smith Gib-
bons; and the City of Flagstaff, Respond-
ents.

Nos. | CA-CIV 458, | CA-CIV 633.

Court of Appeals of Arizona.
Aug. 6, 1968
Rehearing Denied Sept. 12, 1968.

Suit by subdivider seeking to be declare:!
owner of land designated in subdivisios
plat as park, in which city counterclaime!
seeking to quiet title in park to itseli.
The Superior Court, Coconino Count;,
Cause 22197, J. Smith Gibbons, J., e
tered judgment declaring subdivider to be

an amount not less than five hundred
dollars, to be fixed and approved by a
judge of the court and conditioned upon
the payment by plaintiff of all costs
incurred by the state in the action if
plaintiff fails to recover judgment.”




Chapter 4: Common-Law Dedications

44

owner of property, and city appealed.
While appeal was pending, the superior
court vacated judgment, and a writ of
prohibition was obtained restraining the
superior court from taking further action
pending decision on appeal, and the two
matters were consolidated for considera-
tion. The Court of Appeals, Stevens, ]J.,
held that actions of subdivider in testi-
fying that he did not intend to dedicate
land designated in subdivision plat as park
to public, in failing to include park in
dedicatory wording on recorded plat, in
establishing and grading streets and re-
platting lots in portion of area designated
as park, and in executing easement for
sewer line to city across park and paying
taxes on such property were inconsistent
with intent to dedicate park to public but
rather were consistent with intent to re-
tain property as private property of sub-
divider and thus rebutted presumption of
dedication arising from plat.
Judgment affirmed.

William W. Nabours, Superior Court
Judge, dissented.

{. Appeal and Error €436

When appeal has been perfected, the
court loses all jurisdiction of matters con-
nected with case except in furtherance
of appeal. :

2. Judgment €346, 386(I)
Motions €5359(2, 3)

Court which makes void order or
judgment may at any time, either on its
own motion or motion of party, set aside
void order or judgment.

3. Judgment &5
Judgment rendered in absence of in-
dispensable parties is not void.

4. Appeal and Error 2439

Judgment rendered in absence of dis-
Pensable parties was not void, and thus
superior court exceeded its jurisdiction
in vacating judgment after appeal had
been perfected.

5. Appeal and Error ¢>187(3)
Matter of indispensable parties can be
raised for first time on appeal.

6. Declaratory Judgment &>296, 393

Parties owning land encroaching up-
on area designated in subdivision plat as
park were indispensable parties in suit
by subdivider seeking to be declared owner
of land so designated in that they had
direct legal interest in property involved,
but failure to join such parties did not
require reversal of judgment for subdi-
vider in view of fact that such parties
were not adversely affected by judgment
and joined in reviewing court in support
of judgment. 16 A.R.S. Rules of Civil
Procedure, rule 19. ’

7. Declaratory Judgment &5296

Persons who purchased property in
subdivision allegedly under belief that area
designated on subdivision plat as park
was public park, although they would have
been proper parties in suit by subdivider
seeking to be declared owner of land desig-
nated as park, were not indispensable par-
ties. 16 A.R.S. Rules of Civil Procedure,
rule 19.

8. Dedication €=19(5), 41

Where subdivision has been platted
and sales made with reference to plat,
dedication is presumed in regard to all
areas which appear to be labeled as pub-
lic areas, whether or not such areas are
specifically dedicated to use of public by
appropriate wording; primary concern of
courts is to determine intention of sub-
divider, and if intention of subdivider is in-
consistent with presumption and dedication,
intention prevails over presumption.

9. Dedication ¢&=41

Presumption of dedication arising
from plat can be rebutted if plat contains
words of dedication to specifically indenti-
fying areas which are dedicated, but wherz
there are no words of dedication, pre-
sumption may be rebutted and may be
weighed against affirmative evidence to
contrary thus creating fact situation for
trial court to resolve,

10. Dedication &4|
Actions of subdivider in testifying
that he did not intend to dedicate land
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designated in subdivision plat as park to
public, in failing to include park in dedi-
catory wording on recorded plat, in es-
tablishing and grading streets and re-
platting lots in portion of area desig-
nated as park, and in executing ease-
ment for sewer line to city across park
and paying taxes on such property were
inconsistent with intent to dedicate park
to public but rather were consistent with
intent to retain property as private prop-
erty of subdivider and thus rebutted pre-
sumption of dedication arising from plat.

———

Mangum, Wall & Stoops, by Richard
K. Mangum, Flagstaff, for appellant and
for respondents.

O’Connor, Cavanagh, Anderson, West-
over, Killingsworth & Beshears, by John
H. Westover and Harry J. Cavanagh,
Phoenix, for appellee and for petitioners.

STEVENS, Judge.

An appeal was perfected to this Court
from Coconino County Superior Court
Cause No. 22197 and assigned this  Court’s
Cause No. 1 CA-CIV 458, . Pending the
appeal the Superior Court undertook
further action in the case and a petition
for a writ of prohibition was filed which
was assigned this Court’s Cause No. 1
CA-CIV 633. The Superior Court was
restrained from taking further action pend-
ing the decision on the appeal and the
two matters were consolidated for con-
sideration.

The basic issue involved in the ap-
peal is whether there was a proper dedi-
cation of a portion of the land included

within a subdivision plat of property now -

located in the City of Flagstaff so as to
cause this portion to become a public park
as opposed to private property of the sub-
divider.

In 1929, the appellee, Babbitt, and one
Taylor participated in the subdividing of
a tract of land which was at that time
outside of the City limits of the City of
Flagstaff. A subdivision plat was pre-

pared and the subdivision was designateq
as Mt. Elden Addition. Most of the tract
was divided into designated lots, blocks,
streets and alleys, but there was a parce]
approximately 9 acres in size which wag
left blank except for the wording “Pipe.
dale Park”.

Although the subdivision was outside
the city limits of the City of Flagstaff,
the law in effect at the time the subdi.
vision was created required that the piat
be approved by the City Council because
of its proximity to the City limits. Con.
sequently, on 14 October 1929, Babbitt
and Taylor appeared before the City Coun-
cil seeking approval of the plat. The plat
contained a notation in the margin stat-
ing, “The Streets, Avenues, Drives and
highways as shown hereon, are hereby
dedicated to the use of the public”. No
reference was made in the dedication con-
cerning Pinedale Park. The City Attor-
ney informed the council that approval
by the City was merely a legal require-
ment due to the fact that the land was
adjacent to the city; that the plat could
not be recorded without approval of the
city; - that it in no way became an addi.
tion to the City of Flagstaff; and that
it placed no obligation upon the City.
Thereafter the City Council approved the
plat, it being the distinct understanding
that this act placed no obligation upon
the City of Flagstaff.

After the subdivision was established,
lot sales took place and some homes werc
built. The parcel designated as Pinedale
Park remained unimproved and unused for
many years.

In 1957 the City of Flagstaff annexed
the subdivision and it all became a part
of the City. In the meantime, Babbitt
replatted certain tracts and encroached
upon the Pinedale Park area. He built
an access road to these lots and portions
of this replatted area which encroached
upon the park were sold by Babbitt, somc
sales being prior to the annexation and
other sales being subsequent to the an-
nexation.
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A municipal improvement district was
established in 1959 whereby sewer lines
were laid in areas including the park.
An easement was obtained by a private
engineering firm handling the project for
the city from Babbitt across the land but
no assessments were ever charged to Bab-
bitt.

As late as 1962, Babbitt was being taxed
and paying taxes on the property in ques-
tion. In 1962 action was taken striking
the parcel from the tax rolls upon the
basis that it was the property of the City
of Flagstaff. On 12 March 1963, the
City took action establishing San Fran-
cisco Street through Pinedale Park and
caused a plat to be recorded delineating
San Francisco Street which is one of the
two arterial streets serving north-south
traffic in the City of Flagstaff. In or-
der to lay a foundation for San Fran-
cisco Street, the City went upon the prop-
erty and dumped boulders and riprap.
The present location of San Francisco
Street separates approximately 16 percent
of the park from the remainder.

In 1964, Babbitt filed suit asking that
he be declared the owner of Pinedale
Park and further asked that if the court
were to find that there had been a valid
and legal dedication of the park, that an
injunction issue to prevent the city from
extending San Francisco Street through
the park, alleging that such a use of the
Property was not commensurate with the
use of the property as a park. The City
of Flagstaff counterclaimed, seeking to
Quiet title in the park to itself.

The action was tried to the court, sitting
without a jury, on 7 December 1965. The
trial court heard the matter and entered a
memorandum opinion in favor of Bab-
bitt. The trial court found that there
had been no intentional dedication of the
Park by Babbitt and Taylor, and found
further that the City of Flagstaff had
rejected the plat when it refused to ac-
tept or discharge any obligation relating
thereto. The trial court also expressed
an opinion that the use of the property

by the city was not in conformity with
the uses it would have been entitled to
make of the property had the dedication
been valid, but the court specifically re-
frained from deciding this matter because
of the determination that there had been
no dedication of the property.

Judgment was entered on 14 April 1966,
declaring Babbitt to be the owner of the
property, mandatorily enjoining the city
to remove all streets from the property
which the city had established and di-
recting the city to restore the property
to substantially the condition it was in
prior to establishing the streets. The
judgment further restrained, enjoined, and
barred the city or anyone claiming un-
der the city from the asserting of any
claim, interest in, or title to the prop-
erty which would be adverse to Babbitt’s
interest. .

Appellant filed a timely notice of ap-
peal and supersedeas bond. Subsequently,
appellant moved to vacate the judgment,
alleging that the appellee had failed to
join indispensable parties. The trial judge
ruled in appellant’s favor and ordered the
appellee to refile its complaint joining the
parties, whereupon. appellee sought a writ
of prohibition from.the Court of Appeals,
Division One,

JURISDICTION OF THE
TRIAL COURT

The first issue which we must determine
was whether the trial court had jurisdic-
tion to vacate the judgment after an ap-
peal had been perfected.

[1,2] It is a well settled principle of
law in Arizona that, when an appeal has
been perfected, the trial court loses all
jurisdiction of matters connected with the
case except in furtherance of the appeal
Whitfield Transportation v. Brooks, 81
Ariz. 136, 302 P2d 526 (1956); Atkin-
son v. Atkinson, 2 Ariz.App. 1, 405 P.2d
919 (1965). It is also true that a court
which makes a void order or judgment
may at any time, either on its own mo-
tion or the motion of a party, set aside
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the void order or judgment. In re Estate
of Milliman, 101 Ariz. 54, 415 P.2d 877
(1966). Appellant contends that the judg-
ment of the trial court was void because
of lack of joinder of indispensable par-
ties and that the trial court had jurisdic-
tion to set aside the judgment even though
an appea! had been perfected. With this
contention we do not agree.

Appellant cites Siler v. Superior Court,
83 Ariz. 49, 316 P.2d 296 (1957) as au-
thority for the proposition that a judgment
rendered in the absence of an indispens-
able party is void. It is true that the
judgment in Sier was held to be void,
but, under our view of the case, it was
not held void for lack of joinder of an
indispensable party. Rather the judgment
was held to be void because the Superior
Court had jurisdiction only to hear and
determine the matter of transfer of a
liquor license without adjudging property
rights therein. The Superior Court ex-

ceeded this jurisdiction and, in doing so,

rendered a void judgment.

{3,4] In Barron and Holtzoff, Fed-
eral Practice and Procedure, Rules Edi-
tion, Volume 2, Section 516, Page 163,
we find the following:

“The fact that objection of want of
an indispensable party may be raised
by a court on its own motion, even on
appeal, creates an impression that the
defect is a jurisdictional one, for ordi-
narily only jurisdictional defects are so
treated. Indeed cases can be found
which speak of the defect as jurisdic-
tional. The weight of authority, how-
ever, is uniformly to the contrary. The
matter was clearly put by the Sixth
Circuit:

“‘It is often said that a court of
equity has no jurisdiction of a credi-
tor's bill * * * jf an indispensable
party is not on the record. This is not
an accurate use of the term. If the re-
lief sought is of an equitable character,
and the parties against whom it is
sought are in court, it is clear that a
court of equity has jurisdiction. Upon

objection duly made, sometimes with-

out objection, it should decline to pro-

ceed without necessary parties * * = .

but, if it does proceed, its action is er-

roneous, not void.”

“It is true that the court has no juris.
diction of the absentee and that it can-
not render a judgment which will bind
him. But it does have jurisdiction of
the existing parties and has the power
to make a judgment affecting their
interests. It is for discretionary reasons,
not for any want of jurisdiction that
the court may decline to proceed with-
out the absentees.”

We are in complete agreement with the
view that a judgment rendered in the
absence of indispensable parties is not
void. Therefore, we hold that the trial
court exceeded its jurisdiction in vacat-
ing the judgment, after an appeal had
been perfected, since the judgment was
not void and the action of the trial court
was not in furtherance of the appeal.

[5] However, since the matter of indis-
pensable parties can—-be- raised for the
first time on appeal, Barron and Holtzof{,
supra, and Siler v. Superior Court, svpri.,
we must determine whether there was a
failure to join indispensable parties un-
der Rule 19, Rules of Civil Procedure, 16
AR.S. as it existed prior to the 1966
amendment, which will require a reversal
by this Court.

INDISPENSABLE PARTIES

In support of its motion to vacate the
judgment in the trial court, the appellunt
submitted an affidavit of the County As-
sessor of Coconino County. This affidavit
revealed that portions of four lots in the
Mt. Elden Addition encroached upon Pine-
dale Park and that three of these four
lots were owned by people other than
the appeliee, Babbitt. Believing these lot
owners to be indispensable parties to the
litigation, and believing the judgment to
be void, the trial court vacated the judg-
ment.

Since the rendition of the judgmer:
below and prior to filing the writ of pro-




Chapter 4: Common-Law Dedications

48

hibition, Babbitt quit-claimed all his right,
title or interest in and to the respective
portions "of property he theretofore had
conveyed which had encroached upon Pine-
dale Park. When the petition for writ
of prohibition was filed in this Court,
the owners of the lots encroaching upon
Pinedale Park joined with the appellee
in seeking the writ of prohibition, urging
that their interests were not adversely
affected by the judgment and further
urging that the writ of prohibition issue to
prevent the trial court from retrying the
case.

In Bolin v. Superior Court, 85 Ariz. 131,
333 P2d 295 (1958), the Arizona Su-
preme Court approved and quoted the
test for indispensable parties set out in
Barron and Holtzoff, Federal Practice
and Procedure, as follows: (85 Ariz. at
"134, 135, 333 P.2d at 297)

“® . * JIndispensable parties are
those who have such an interest in the
subject matter that a final decree can-
not be made without either affecting
their interest or leaving the controversy
in such condition that a final determina-
tion may be wholly inconsistent with
equity and good conscience. The test
of indispensability therefore is whether
the absent person’s interest in the con-
troversy is such that no final judgment
or decree can be entered which Jill do
justice between the parties actudlly be-
fore the court, without injuriously af-
fecting the rights of others not brought
into the action.”
The use of this test has been further ap-
proved by the Arizona Supreme Court in
King v. Uhlmann, 103 Ariz. 136, 437 P.2d
928 (1968):

TN

that the parties owning land which en-
croached upon Pinedale Park were indis-
pensable parties to ,this litigation since
they had a direct legal interest in the prop-
erty involved in the controversy. How-
ever, due to the fact that these parties
were not adversely affected by the judg-
ment and have joined in this Court in

support of the judgment, we do not find
it necessary to reverse this case on this
point. In Barron and Holtzoff, Federal
Practice and Procedure, Rules Edition,
Vol. 2, Sec. 516, Page 162, it is said:
“A tenable argument may be made
that if the case has already been tried,
and the relief given is not prejudicial

to the absent party, the objection of

want of an indispensable party mnot

raised by the existing parties to the

suit, is of much less moment.”

It seems to us that this same argument
is tenable even if the objection of “indis-
pensable party” is raised by an existing
party to the suit and we hold that it is
not necessary to reverse this case in or-
der to protect the interests of these ab-
sent property owners.

This case is further complicated by the
fact that there are attached to the ap-
pellant’s opening brief, five affidavits of
persons who are not parties to this litiga-
tion. These affiants state, in effect, that
they bought property in the Mt. Eiden
Addition under the belief that Pinedale
Park was a public park and they claim
that this was an inducement to them to
purchase property in the Mt. Eiden Addi-
tion. These affiants are opposed to the
judgment as rendered by the trial court
because they believe that the enjoyment
of their property will diminish and its
value will decrease if Pinedale Park is
declared to be private property rather
than a public park. It is urged by the
appellant that these affiants are indis-
pensable parties to this litigation.

[7] In Barron and Holtzoff, Federal
Practice and Procedure, Vol. 2, Sec. 5134,
Pages 114 and 115, the following state-
ment is made:

“A person who has no right, title, or
interest in the realty which is the sub-
ject of suit is not an indispensable par-
ty to the suit.”

The affiants have no legal right or title
to the property. They would be proper
parties to the litigation. See Allied Ameri-
can Investment Company v. Pettit, 65
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Ariz. 283, 179 P2d 437 (1947). However,
their interest would be no greater than
the interest of any other member of the
public, that is, a right to enjoy the prop-
erty for park purposes. We hold that
this interest is too remote to make the
affiants indispensable parties to this liti-
gation.

DEDICATION

The trial court held that there had
been no dedication of the property in

dispute as a public park mainly because
" there had been no intent on the part of
the subdividers to so dedicate the prop-
erty. With this holding we agree.

We have reviewed the Arizona case
law on dedication and have analyzed the
cases in some detail in order to deter-
mine the elements necessary to a prop-
er dedication.

In Evans v. Blankenship, 4 Ariz. 307,
39 P. 812 (1895) the issue was presented
as to whether land appearing upon a
map of Neahr’s Addition to the City of
Phoenix as a park had been property ded-
icated as a public park. The land in dis-
pute appeared on a map as a park laid

out in walks, with a circle in the center, -

and it was in size double that of the sur-
rounding blocks or squares. There was
no other designation given to this tract
in dispute except the figures 570 on its
sides and 300 on its ends. There was
a reference made on the margin of the
map in these words: “Public grounds,
570-300.” This map was filed in the of-
fice of the Maricopa County Recorder.

The court held that there had been
a dedication of the park to the. public
because Neahr had made sales of lots
of land in Neahr's Addition and these
sales were made with reference to the
recorded map. The Supreme Court said:
(4 Ariz. at 315, 39 P. at 813)

“These acts of Neahr show an irrevo-
cable dedication of the land in question
to the public, and the fact of record-
ing or not recording the map makes
no difference. ‘The mere act of survey-

ing land into lots, streets, and squares by
the owner will not amount to a dedica.
tion; yet the sale of land with reference
to such plat, map, or plan, whether re.
corded or not, will amount to an immed;-
ate and irrevocable dedication of such
streets, etc., so far as the owner is con-
cerned’.”

As to whether or not there had been
an_acceptance of the dedication the court
said: (4 Ariz. at 316, 317, 39 P. at 814)
the City of Phoenix until the year 1885,
but certamly it had been accepted on
the part ‘of the public by those per-
sons ons who had bought lots m the addi-
There was also a question in the E:-
ans case as to whether the city was
estopped to claim that this was a puh-
lic park by reason of its having assessed
this land for municipal taxes. The court
held that there was no estoppel because
there had been a public dedication and
even though it could not be legally as-
sessed or taxed for State, county, or
municipal purposes, erroneous actions of
officials in taxing the land could not
impair the rights of the public or con-
fer rights upon the defendant.

In Thorpe v. Clanton, 10 Ariz. 94, 8F
P. 1061 (1906) a map and plat had been
filed in the Maricopa County Recorder's
Office for a townsite by the name of
Sidney. At the time of the filing of the
townsite of Sidney there was no statute
in force in the territory relating to the
dedication of streets and alleys by the
owners of property. In speaking of a
dedication where there is no dedication
statute, the court said: (10 Ariz. at 99,
100, 85 P. at 1062)

“%Such dedication as was made, there-
fore, by the platting of the land and
filing of the map, and the sale of the
lots according to the description as given
in the map by the grantors of Thorpe,
was a common-law dedication. In so
far as the rights of purchasers are
concerned the distinction between a
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statutory and common-law dedication is
unimportant, as such distinction relates
wholly to the nature of the title, which
is granted, and not to the right of the
public or to the rights of purchasers
of lots to the free and unobstructed use
of streets and alleys included within
the dedication. (citing case) Where a
dedication has been made, whether un-
der a statute or at_common law, and
accepted by the public it becomes ir-
revocable. Where there has been no ac-
ceptance by the public, but where the
owner has sold lots or blocks accord-
ing to the description given in a map
or plat, such owner is universaily held,
upon the doctrine of estoppel in pats,
to be precluded from revoking the ded-
ication.”

However, the court went on to hold that
individuals who had purchased lots with
reference to the plat showing the streets
which had been dedicated to the town
had no right to an injunction against
the owner of land to prevent him from
closing the streets unless the individuals
could show that they would be specifi-
cally injured by the closing of the streets.

In Collins v. Wayland, 59 Ariz. 340,
127 P.2d 716 (1942) the issue was whether
a 20 ft. strip of land in Churchill's Ad-
dition to the City of Phoenix between
Van Buren and Polk Streets was a pub-
lic alley or privately owned. Prior to
annexation of the subdivision by the City,
there was filed and recorded in the of-
fice of the Recorder of Maricopa County
a plat of a survey of Churchill Addition,
of which block I was a park, and on the
plat a 20 ft. alleyway through the block
was shown. The court said: (59 Ariz.
at 344, 127 P.2d 716)

“On such map or plat is shown a 20-
foot alleyway, extending through the
center of said block I from Van Buren
Street north to Garfield Street, and an
admission by the proponents thereof and
those in privity, that said 20 feet was
being dedicated to a public use. So,
we see that said 20-foot strip, running
443 P.2d—60

north and south through the center of
said block I, for over fifty years has
been treated and regarded as a public
-aliey.”

Therefore it appears that on the plat
itself the land owners had specifically
designated the alleyway as being dedicated
to a public use. Based on this evidence,
Car-

the court had no difficulty in finding
that there had been a dedication of the
alleyway to the public and that the alley-
way was public_property rather than pri-
vate property after the annexation of
Churchill Addition by the City of Phoenix.

Allied American Investment Company
v. Pettit, 65 Ariz. 283, 179 P.2d 437 (1947)
appears to be one of the leading cases
in Arizona on dedication. The action
was brought by appellees for the pur-
pose of securing an adjudication that
block 5 of Willow Addition, Maricopa
County, Arizona, was a public park, and
to enforce the asserted right of appellees
and others similarly situated to use the
block for public park purposes. The trial
court held that the area designated as a
“park” was a public park. ‘

In 1913, Phoenix Title and Trust,
trustee, caused a plat of Willow Addition
to be recorded in the office of the County
Recorder of Maricopa County, on which
plat block § was marked “Park”. The
plat contained a formal dedication of the
streets and alleyways shown thereon but
made no reference in specific words to
any attempted dedication of block 5 as
a park. The property was not within any
city or town and the entire addition was
used for farming purposes as late as 1924
or 1925. Thereafter lots in the addition
were sold and reference was made to the
recorded plat in effecting such sales. For
many years nothing was built on block
S, though children played on it from time
to time. Several purchasers of lots testi-
fied that they were induced to buy lots
by virtue of the fact that block 5 was
designated as a park on a plat exhibited
at the time of their purchase.
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The appellant contended that the formal
dedication of the streets and alleys upon
the plat filed in the office of the County
Recorder negatived any intention to ded-
icate block 5 as a public park. The Ari-
zona Supreme Court rejected this conten-
tion and stated: (65 Ariz. at 287, 289,
290, 179 P.2d at 439, 441)

“Dedication is the intentional appropri-
ation of land by the owner to some prop-
er public use. (citing case) The inten-
tion of the owner to set aside lands
or property for use of the public is
the foundation and life of every ded-
ication.
t *x *® x * *

“Appellant has recourse to the rule ‘ex-
pressio unis est exclusio alterius’ In
other words, its contention is that the
Phoenix Title and Trust Company, as
trustee, having specifically dedicated to
the use of the public the streets and
alleys indicated on the plat no other
dedication was included or could be in-
ciuded, and this regardless of the fact
that the recorded plat had printed on
block 5 the word ‘Park.’ * * * The
question here presented is: Did the ded-
icator in the instant case by inscribing
the word ‘Park’ on Block 5 comply
with this paragraph (referring to para-
graph 5313 C.C. 1913, on dedication)
wherein it says that the ‘owner shall
by proper dedication, dedicate the aven-
ues, streets, parks’ etc.

“We are of the opinion that the en-
tire plat as filed, showing some 17
blocks, 11 streets, numerous alleys, and
hundreds of lots, with their specific loca-
tions, dimensions, and boundaries, to-
gether with the block labeled ‘Park,’
constitutes the entire dedication. * *
The making and recordation of the
plat coupled with sales of lots there-
in constituted the dedication. Evans
v. Blankenship, supra. The use by the
purchasers of lots and the general pub-
lic constituted a sufficient acceptance.
(citing case) By the statutes in effect
at the time the dedication was made,

the fee in the dedicated property passed
to the county in trust for the public
and for the uses described.”

In Edwards v. Sheets, 66 Ariz. 213,
185 P.2d 1001 (1947) the holding in the
Allied American Investment Company v,
Pettit case was expressly approved by
the Arizona Supreme Court and it was
once again stated that the making and
recordation of a plat coupled with sales
of lots therein constituted a dedication.

In City of Phoenix v. Landrum & Mills
Realty Company, 71 Ariz. 382, 227 P24
1011 (1951) the City of Phoenix had ac-
quired the fee to certain property in 1881
from the then probate judge with no re-
strictions as to its use. In 1885 a map
or plat was filed in the office of the
County Recorder by persons unknown
with the property in question marked on
the plat as a plaza. The Supreme Coun
held that there was no dedication of this
plaza and distinguished the Allied Amer-
ican Investment Company v. Pettit case
as follows: (71 Ariz. at 386, 227 P.2d
at 1013)

“Appellants contend under the rule laid
down in Allied American Investmen:
Co. v. Pettit, 1947, 65 Ariz. 283, 170
P.2d 437, that this property has there-
tofore been dedicated as a plaza or a
park. The Allied American Investment
case recognized the doctrine of dedica-
tion by plat but it rests upon the stat-
utes in effect at the time of that rec-
ordation. * * * 1In this case the
recordation took place in 1885 where
as the statutes relied upon in the Allied
American Investment case became ei-
fective in September 1901,

“The case of Evans v. Blankenship.
1895, 4 Ariz. 307, 39 P. 812, which also
recognizes the general doctrine of ded-
ication by plat does not aid appellants
here. Dedication is the intentional ap-
propriation of land by the owner to
some proper public use. The intention
of the owner to set aside lands or prop-
erty for the use of the public is the
foundation and life of every dedica-
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tion. Allied American Investment Co.
v. Pettit, supra.

“The appellee contends and it is not
controverted that the making and rec-
ordation of the map and plat in 1885
was done by persons unknown. In 16
Am.Jur. Dedication, § 22, P. 366, it is
stated: ‘Where the plat is recorded
without the owner’s signature or knowl-
edge (or, we might add, authority), it
is ineffective, so that if later the owner
files another plat leaving a blank space
where the dedicatory words were writ-
ten on the former plat, the recorder
is not justified in writing in such words
on the new plat to conform to the old
one.’ :

“The burden of proof to establish a
dication is on the party asserting
it and nowhere is it shown that the
making and the recordation of the plat
in this instance was done by the city
or its authority. Dedication is not pre-
sumed nor does a presumption of an
intent to dedicate arise unless it is
clearly shown by the owner’s acts and
declarations. On the facts presented
by appellants, we cannot say that a
dedication was made.”

In Drane v. Avery, 72 Ariz. 100, 231
P.2d 444 (1951) the court said: (72 Ariz.
102, 231 P.2d 445)

“It is well settled in this jurisdiction
that the making and recordation in the
county recorder’s office of a city ad-
dition plat, showing lots, blocks, dim-
ensions thereof and width of all streets
coupled with sales or (sic) lots there-
in, constitutes a ‘dedication’ of such

streets, and use thereof by purchasers:

of lots and the general public constitutes
sufficient acceptance of the dedication,
by which fee in the dedicated property
passes to the c?unty in trust for the
public and the described uses. Edwards
v. Sheets, 66 Ariz. 213, 185 P.2d 1001;
Allied American Investment Co. v. Pet-
tit, 65 Ariz. 283, 179 P2d 437, and
cases cited therein.”

The statement made in Drane v. Avery
was reaffirmed in Avery v. Drane, 77
Ariz. 328, 271 P2d 480 (1954).

In County of Yuma v. Leidendeker,
81 Ariz. 208, 303 P2d 531 (1956) the
stipulated facts showed that in 1905 Wil-
liam Thomas caused a plat to be made
of some real property in Yuma County
and subdivided it into blocks, streets and
alleys. In the same year the plat was
recorded in the office of the County Re-
corder of Yuma County as the Thomas
Addition to the City of Yuma. The plat
included a reference to block 7 of the
subdivision, the property in controversy,
which read as follows:

“s % * Block 7 as shown on said

plat is hereby dedicated to public use

forever, for park and public building
purposes only.”

The Thomas Addition was not within or
contiguous to the corporate limits of the
City of Yuma at the time the plat was
recorded. At the time that this litiga-
tion arose it was contiguous to but not
within the corporate limits.

In holding that there had been a proper

dedication the court held that the statute
on dedication contemplated the common
law mode of dedication that had been
set forth in Evans v. Blankenship and
said: (81 Ariz. at 213, 303 P24 at 535)
“The rule in that case was to the ef-
fect that the mere act of surveying
land into lots, streets, and squares by
the owner, and the recordation of such

plat, constituted an offer to_dedicate .

and was subject to revocation by the
dedicator unti] it was accepted, but the
mere act of selling lots with reference
to such plat resulted in an immediate
and irrevocable common law dedication
of areas delineated thereon for public
purposes, (citing cases)”

There had been a non-user of block
7 which had been dedicated for park and
public building purposes for forty years
and the appeliee contended that this non-
user constituted an abandonment of any
dedication which may have resulted. The
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court said that it is the general rule that
abandonment does not result from mere
non-user after a dedication is complete.
The court went on to say: (81 Ariz. at
215, 303 P.2d at 536) '

“It is fair to assume that since 1946
the twenty-four householders in the sub-
division have been using some of the
dedicated streets and alleys, and that
there will be use of the park when
more families take residence therein.
It will be presumed as a matter of
law that the dedication contemplated
this state of things, and imposed no
conditioni on the public to use the park
until the public wants required its use.”

In Moeur v. City of Tempe, 3 Ariz.
App. 196, 412 P.2d 878 (1966) it was said
referring to the 1901 Code: (3 Ariz.
App. at 199, 412 P.2d at 881)

“It is clear that paragraph 611 provides
for a statutory dedication. In this jur-
isdiction, it is well settled that the mak-
ing and recording in the county re-
corder’s office of a plat showing lots,
blocks, dimensions thereof and width
of all streets coupled with the sale of
lots therein, constitutes a dedication of
such streets, and use thereof by pur-
chasers of lots and the general public
constitutes sufficient acceptance of the
dedication, by which the fee in the dedi-
cated ‘property passes to the county in
trust for the public for the uses there-
in described. (citing Edwards v. Sheets;
Allied American Investment Company
v. Pettit; Drane v. Avery.)”

A reading of these cases would indi-
cate, at first glance, that there had been
a dedication of Pinedale Park when
the plat was recorded and lot sales were
made with reference to the plat. How-
ever, the present case differs in one very
important respect from the above cited
cases. In none of the above cited cases
did the subdivider appear as a party nor
was any substantial evidence presented as
to the intention of the subdivider. The
courts in the above cited cases were re-
quired to resort to rules of conmstruction

in order to determine the intent of the
subdividers where this intent was not
clearly expressed on the plat and there
was no evidence of the actual intent of
the subdivider.

[8] The foregoing Arizona cases in.
dicate that where the subdivision or town-
site has been platted and sales made with
reference to the plat, a dedication is pre-
sumed in regard to all areas which ap-
pear to be labeled as public areas, whether
or not these areas are specifically dedi-
cated to the use of the public by appropri-
ate wording. However, the cases also
indicate that the primary concern of the
courts is to determine the intention of
the subdivider. If the intention of the
subdivider is inconsistent with the pre-
sumption of dedication, then the intention
prevails over the presumption.

[9] We hold the rule to be that there
is a presumption of dedication arising
from the plat. If the plat contains words
of dedication specifically identifying the
areas which are dedicated the presumption

cannot be rebutted. Where, as here, there

were no words of dedication with ref-
erence to Pinedale Park, the presumption
may be rebutted and the presumption may
be weighed against affirmative evidence
to the contrary. This creates a fact sit-
uation for the trial court to resolve.

[10] In the present case we have the
following situation in regard to the intent
of the subdivider: The subdivider ap-
peared and testified that he did not in-
tend to dedicate Pinedale Park to the
public; the dedicatory wording on the
recorded plat did not include the park;
a quiet title action was filed by one of
the subdividers three days after the plat
in question had been filed with the city
including the property in question; the
subdivider established and graded streets
and replatted lots in a portion of Pinedale
Park; the subdivider executed an ease-
ment for a sewer line to the City of Flag-
staff across the park and paid taxes on
the property. We hold that these actions
of the subdivider were inconsistent- with
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an intent to dedicate the park to the pub-
lic and were consistent with an intent
to retain the property as private prop-
erty of the subdivider. We further hold
that the presumption of dedication was
rebutted by the evidence of actual intent
of the subdivider and that no dedication
of the park was intended or actually ef-
fected.

Judgment affirmed.
DONOFRIO, Acting C. J., concurs.

WILLIAM W. NABOURS, Superior
Court Judge (dissenting):

I must respectfully dissent from the
conclusion arrived at by the majority in
affirming the decision of the ‘trial court.

The majority apparently base their de-
cision upon this point, to wit: “The trial
court held that there had been no ded-
ication of the property in dispute as a
public park mainly because there had been
no intent on the part of the subdividers
to so dedicate the property.” They then
cite all of the Arizona cases on this sub-
ject and conclude by saying: “A read-
ing of these cases would indicate, at first
glance, that there had been a dedication
of Pinedale Park when the plat was re-
corded and lot sales were made with ref-
erence to the plat. However, the pres-
ent case differs in one very important re-
spect from the above cited cases. In none
of the above cited cases did the subdivider
appear as a party nor was any substan-
tial evidence presented as to the inten-
tion of the subdivider. The courts * *
were required to resort to rules of con-
struction in order to determine the in-
tent of the subdividers where this intent
was not clearly expressed on the plat and
there was no evidence of the actual intent
of the subdivider.” The majority then
go on to say: “However, the cases also
indicate that the primary concern of the
courts is to determine the intention of
the subdivider. If the intention of the
subdivider is inconsistent with the pre-
sumption of dedication, then the inten-
tion prevails over the presumption. * *

Where, as here, there were no words
of dedication with reference to Pinedale
Park, the presumption may be rebutted
and the presumption may be weighed
against affirmative evidence to the con-
mry.l,

The question of whether or not there
was a dedication_must _be_determined_as
of the date when the dedication was or
was not made. In this case that action
was in the year 1929 and not three, twenty-
five or thirty-five years later.

In 1929 the subdivision plat was pre-
pared. This plat provided for streets and
alleys and an area approximately nine
acres in size designated as “Pinedale
Park”. At the time the plat was filed
the area was not within the city limits
of the City of Flagstaff and did not be-
come a part of that city until 1957. At
the time the plat was filed the City was
very concerned with the question of their
obligation to the subdivision and were
assured that no obligation was placed upon
the city. In 1957 the area was annexed
and became a part of the City of Flag-
staff. No question has been raised as
to whether there was or was not a legal
dedication of the strects and alleys even
though the city council at the time the

plat was filed expressly stated that they

would not accept any obligation.

This case does not involve the dedica-
tion of a street or alley but the dedica-
tion of a public park. The application
of the law to these two different situa-
tions is different and it is this difference
that I believe the majority have over-
looked.

In the case of McKernon v. City of
Reno, 76 Nev. 452, 357 P.2d 597, the
Nevada Supreme Court has very plainly
explained the law governing this situa-
tion. The Nevada court pointed out that:
(357 P.2d at 600)

“In the dedication of a street a burden
is placed ppon the city. The improve-
ments upon a dedicated park are left
to be made by those who are inter-
ested. The city may take it up, or it

.//
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may be left to individuals. The result-

ing public benefit may result simply

from leaving space for air or unob-
- structed view. Attorney General v. Ab-
bott, 154 Mass. 323, 28 N.E. 346, 13
LR.A. 251. It is such theory that de-
veloped into the rule enunciated in Smith
v. State, 217 Ind. 643, 29 N.E.2d 786,
791, where the court said: ‘The author-
ities are abundant which hold that where
the dedication is beneficial to the
donee without imposing any burdens,
acceptance will be presumed as of the
the date of the dedication. McQuillan
Municipal Corporations, 2nd Ed., Vol. 4,
p. [771] 554, § 1703; Ramstad v. Carr,
[1915, 31 N.D. 504, 154 N.W. 195, LR.A.
1916B, 1160].
“In the last-named case the court, after
noting the general propositions that a
dedication is in the nature of a grant,

til accepted by the grantee, that such ac-

ceptance need not be by formal or ex-

press words but may be by acts or
conduct, says: ‘It is also true, as a gen-

eral rule, that delivery of a grant im-

plies its acceptance by the grantee,

* * * and acceptance of a grant bene-

ficial to_the grantee may be_presumed.

This is especially true where it con-

veys valuable property, and creates no

obligation or burden to be assumed by

the grantee’ [31 N.D. 504, 154 N.W.

202}

The majority opinion recognizes that
there are two methods of dedication, the
statutory and the common-law. In this
case we are concerned only with the com-
mon-law. It is also recognized that in
the absence of_an-acceptance a dedica-
tion is in law merely an offer to-dedi-
gate,.and that an offer to dedicate does
not become binding until the offer is
accepted. The McKernon case, supra,
points out four exceptions to this rule,
two of which are: “where a dedication
is by sale of lots with reference to a
plat showing dedications, in which case
the weight of authority holds that no
acceptance is necessary, City of Santa

Clara v. Ivancovich, 47 Cal.App2d 502,
118 P2d 303. * * * The fourth ex-
ception is the one we have first noted,
that where a dedication is beneficial to
a donee without imposing any burden,
acceptance will be presumed as of the
the date of the dedication.”

The testimony of the original subdi-
vider as to what his intention was in
1929 at the trial in 1965 is immaterial
and can only be self serving. There
should be no different rule of law gov-
erning the dedication of a park where
the original subdivider is deceased or un-
available from that where the original
subdivider is living, available, owns the
property and has an interest in setting
aside the property to himself or a suc-
cessor in interest. As stated above, the
dedication was complete in 1929. The
facts of this case give no cause to up-
set the holdings in the prior Arizona
decisions upon the same matter. The
actions of the subdivider or the city once
the grant has passed to the public are
immaterial. Whether or not the parties
were right or wrong in assessing taxes
or not assessing sewer assessments or
seeking easements or striking the land
from the tax roll is immaterial. These
acts can neither take away the life or
breathe life into the dedication. As the
Nevada court said in the McKernon case,
supra, “the dedication is to the public and
that the public is an everexisting grantee,
capable of taking a dedication for public
use.”

It is my opinion that the judgment

of the lower court should be reversed
and the case remanded for further nec-
essary proceedings because of the judg-
ment heretofore entered. At that time
all necessary and proper parties could
be brought into the action.
NOTE: Chief Judge JAMES DUKE
CAMERON having requested that he be
relieved from the consideration of this
matter, Judge WILLIAM W. NABOURS
of the Superior Court was called to sit
in his stead and participate in this de-
cision.
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8 Ariz. App. 146
The CITY OF SCOTTSDALE, Arizona, a mu-
nicipal corporation, Appeliant,
v. :
Jeanne MOCHO, and Plaza Propertles, Inc.,

aka Indian Plaza Properties, an Ari-
zona corporation, Appeliees.

No. | CA-CIV 531,

Court of Appeals of Arizona.
Aug. 19, 1968.

Suit by lessee against lessor to rescind
lease on portion of tract within subdivision
wherein city intervened contending that
tract was dedicated to general public for
parking purposes. The Superior Court,
Maricopa County, Cause No. 159482, Ken-
neth C. Chatwin, J., adjudged lessor owner
and entitled to possession of entire tract and
that city had no interest in said property,
and city appealed. The Court of Appeals,
Frank X. Gordon, Jr., Judge of the Superior
Court, held that recording of plat approved
for use as commercial subdivision with
words inscribed on certain tract within plat
“Reserved for Parking Area” did not con-
stitute a dedication of tract to general public
for parking purposes, either by statutory
dedication by plat or by common law dedica-
tion, in absence of showing that alleged
dedication was for general public purpose
as distinguished from use by specific class
of public for limited purpose.

Judgment affirmed.

l. Dedication &=19(2)

Recording of plat approved for use as
commercial subdivision with words in-
scribed on certain tract within plat, “Re-
served for Parking Area” did not constitute
2 dedication of tract to general public for
Parking purposes, either by statutory dedi-
cation by plat or by common law dedication,
in absence ofy  showing that alleged dedica-
tion was for general public purpose as
distinguished from use by specific class of
Public for limited purpose. A.R.S. §§ 9-
254, 9477

Reprinted with permission from 444 P.2d. 437,
Copyright ©1969 by West'’'s Publishing Company.

2. Dedication ¢4

In order to have a dedication, there
must not only be an intent to dedicate, and
an acceptance, but there must ‘also be a
dedication to a public use.

3. Dedication ¢=41
Burden of proof to establish dedication
is on party asserting it.

4. Dedication =5

Use of a tract in commercial subdi-
vision for a parking lot was not proper
public use and did not constitute dedication
of tract to general public for parking pur-

poses.

5. Dedication €24

Land can be dedicated for use of gen-
eral public but there can be no dedication
to private uses, or to uses public in their
nature but enjoyment of which is restricted
to limited part of public.

6. Dedication &44

Evidence in suit by lessee against les-
sor to rescind lease on portion of tract
within commercial subdivision wherein city
intervened for order adjudging tract dedi-
cated to general public for parking purposes
including disclosures that tract was re-
served as parking lot for private use of
customers of those businesses adjoining
property supported conclusion that use of
tract was limited to only part of public,
and thus was reserved for private instead
of public use.

7. Dedication &4

In either dedication by plat or common
law dedication, use contemplated of land
must be use by general public and not for
a limited class thereof. :

8. Dedication €44

Proof of express or implied intent by
platter to dedicate portion of plat for prop-
er public purpose must be clear, satisfac-
tory and unequivocal.

9. Dedication 643

In order to rebut inference that state-
ment on plat that certain tract was “Re-
served for Parking Area” created a dedica-
tion of tract to general public, party claim-
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ing ownership of tract could show acts
“{nconsistent with intent to dedicate.

10. Dedication €43, 44

Owner’s testimony as to what was his
intention at time of alleged dedication of
property to public use is competent and
relevant, but not conclusive.

11. Dedication €221, 43

Generally, payment of taxes and other
assessments is relevant in determining
whether there has been a dedication but if
there has been a dedication, payment of
taxes on property does not prevent munici-
pality from accepting the dedication.

12. Dedication &43

Presence of structure on portion of
tract allegedly dedicated to public for park-
ing purposes at time of recording of plat,
retaining thereof and exercising control
and dominion thereover, and payment of
taxes, although not conclusive, were com-
petent and relevant on issue of whether
there was at time of filing or recording of
plat an intent to dedicate tract for public
purpose.

—————

Richard Filler, City Atty., Scottsdale, for
appellant.

Shimmel, Hill, Kleindienst & Bishop, by
Richard G. Kleindienst and John C. King,
Phoenix, for appellee Plaza Properties, Inc.

Roe & Petsch, by Carl W. Roe, Scotts-
dale, for appellee Jeanne Mocho.

FRANK X. GORDON, Jr., Judge of the
Superior Court.

Plaintiff Mocho (appellee) as lessee,
brought suit against defendant Plaza Prop-
erties, Inc.,, (appellant) to rescind a lease
of a portion of a tract within a platted sub-
division on the grounds that defendant was
not the owner of said tract. The City of
Scottsdale, hereinafter called “City”, was
permitted to intervene since the City con-
tends that the tract was dedicated to the
general public for parking.

Plaintiff had been leased the North 250
feet of Tract C of said subdivision, includ-

- Parking Area”.

ing a building thereon, which she intendeq
to operate as a restaurant.

The trial court made written findings of
fact and conclusions of law and held thy
defendant was the owner and entitled 14
possession of the entire Tract C and thy
the City had no interest in said property
The City objected to the form of judgmen
insofar as it related to the entire tract,
rather than the North 250 feet thereof,
which objections were overruled, and the
City appeals from the order overruling said
objection and from the judgment.

From the evidence it appears that on
January 7, 1958, the City Council of Scotts-
dale approved a commercial subdivision
plat known as Indian Plaza Properties, sub-
ject to, among other conditions, that a
large tract in the center of said subdivision
known as Tract C “be set aside for park-
ing”. Subsequently, they approved in writ.
ing by endorsement or the plat, a plat of
Indian Plaza Properties which contains
the following designation on Tract C in a
parenthetical statement, “Reserved for
Said plat was recorded on
March 14, 1958.

Defendant was the purchaser of the
property under a trust agreement. The
majority of the commercial lots within the
subdivision are 30 feet in width and ap-
proximately 80 feet in depth. It was neces-
sary that off-street parking be provided on
the property at the time of development.

After the plat was recorded, defendant
sold all 108 lots and Tracts A and B in
said subdivision, the conveyances describ-
ing the property by reference to the plat.

There is no dispute that at the time the
plat was recorded, a building was located
on the northerly portion of Tract C (which
is the building that was ultimately leased
to plaintiff) and on March 13, 1959, ap-
proximately one year after the recorda-
tion of the plat, the trustee under the trust
agreement leased the North 250 feet of
Tract C to a corporation which commenced
operation of a private club known as the
Black Sheep Club thereon. The trustee
later sold the North 250 feet of Tract C to
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the Black Sheep Club on November 14,
1960, but the Club ceased operations in
1962, and the property reverted to the trus-
tee in 1963. Thereafter, defendant leased
the North 250 feet of Tract C to plaintiff
for use as a restaurant.

The sole owners of defendant corpora-
tion by their testimony denied any intent to
Jedicate Tract C to the general public.
There was testimony to the effect that their
intent was that the lot be used for the pur-
pose of parking for the lot owners and for
the building that was on there.

The owners of defendant corporation
professed ignorance of the designation on
Tract C at the time the plat was recorded.
On some of the preliminary plats of the
subject property, the building on Tract C
was shown, but not on the approved plat.

The president of defendant corporation
maintained that it was their intention to
except that portion of Tract C where the
building was located.

The {irst time defendant requested the
City to amend Tract C to except the portion
where the building is located occurred in
July, 1965, at which time all of the lots
and tracts comprising said subdivision, oth-
er than Tract C, had been sold. Since the
vacation of the building on Tract C by the
Black Sheep Club in 1962, there has been
no occupancy of said structure. There had
been, up to the time of the filing of appel-
lant’s opening brief, development of only
four or five of the 108 lots.

After the northerly 250 feet of Tract C
was leased to the Black Sheep Club, de-
fendant paid certain taxes, assessments and
municipal charges relating to Tract C.

(1] ‘The major question presented in
this appeal is whether the recording of
the plat with the words inscribed on Tract
C, “Reserved for Parking Area”, constitut-
ed a dedication of Tract C to the general
public for parking purposes, either by a
statutory dedigation by plat or a common
law dedication.

The City contends that there was a dedi-

cation by plat of Tract C to the public and
that the acts of the platter at the time of

recording and the circumstances surround-
ing the recording of the plat is the only
evidence relevant to determine the inten-
tion of the platter, rather than the actions
or the statements of the platter as to what
their intentions were at a time remote from
said recordation.

The appropriate sections of the Arizona
Revised Statutes are as follows:

“§ 9-254. Upon filing a map or plat, the
fee of the streets, alleys, avenues, high-
ways, parks and other parcels of ground
reserved therein to the use of the public
vests in the town, in trust, for the uses
therein expressed. If the town is not in-
corporated, then the fee vests in the
County until the town becomes incorpo-
rated.” (Emphasis ours)

“§ 9-477.

“A. Upon the plat or map shall be en-
dorsed a name, title or designation of the
subdivision and the acknowledgment by
the owner or some person for him duly
authorized thereunto by deed.

L * =  J * *

“C. TUpon the filing of the plat or map,
the fee of all streets, alleys, parks and
other parcels of ground reserved therein
to the use of the public, shall vest in the
public.” (Emphasis ours)

The parcel involved herein is obviously
not a street, alley, avenue or highway. Also
it is not a “park” within the common usage
of the term. A review of the circumstances
surrounding the City’s requirement shows
that it required this area to be set aside for
off-street vehicular parking. So, if the
City’s contention is to prevail, that this is
a statutory dedication by plat, the words on
Tract C, “Reserved for Parking Area”,
must come within the wording of both Sec-
tions 9-254 and 9477, A.R.S., “and other
parcels of ground reserved therein to the
use of the public.”

The City further contends that if the
dedication falls short of a statutory dedi-
cation by plat, that a common law dedication
has occurred, as the defendant has, after
recording the plat, sold lots by reference
thereto, citing us to Allied American In-
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vestmen* Co. v. Pettit, 65 Ariz. 283, 179
P.2d 437 (1947), wherein our Supreme
Court stated:

“Dedication is the intentional appropria-
tion of land by the owner to some proper
public use. Bessemer Land & Imp. Co.
v. Jenkins, 111 Ala. 135, 18 So. 565, 56
Am.St.Rep. 26; People v. Marin County,
103 Cal. 223, 37 P. 203, 26 L.R.A. 659.
The intention of the owner to set aside
lands or property for the use of the
public is the foundation and life of every
dedication. See annotations in 7 A.L.R.
727; Ann.Cas. 1916D, 1079; and Ann.
Cas. 1917A, 1112, The general rule set
forth in the text in 16 Am.Jur., Dedi-
cation, sec. 16, is as follows: ‘Neither a
written grant nor any particular words,
ceremonies, or a form of conveyance, are
necessary to render the act of dedicating
land to public uses effectual in common
law. Anything which fully demonstrates
the intention of the donor and the ac-
ceptance by the public works the effect.
Words are unnecessary if the intent can
be gathered from other sources. * * *’
See also Collins v. City of Phoenix, 9
Cir., 269 F. 219,

“The doctrine of dedication by plat is
summarized in 16 Am.Jur., Dedication,
§ 23, as follows: ‘The doctrine of dedi-
cation by plat is frequently connected
with the sale of lots shown on the plat.
The owner of a tract of land is held
to dedicate such portions thereof as are
designated for public use on the plat
with reference to which he sells lots out
of the tract. * * *’ (Citing count-
less cases.)

“Fifty-two years have elapsed since this
doctrine was given recognition in Ari-
zona. In the early case of Evans v.
—Blankenship, 4 Ariz. 307, 39 P. 812, the
question under consideration was wheth-
er a lot of land had been dedicated as a
public square. There had been no for-
mal dedication of the public square other
than the filing of a map or plat in the
office of the county recorder, The tract
in question was designated on the map as

a tract ‘“570” on its sides and “300” op
its ends’ On the margin of the map
appeared these words ‘Public Grounds,
§70-300 The court held that the owner
in causing the map to be recorded hag
made an irrevocable dedication of the
land in question to the public. * * *»

In the Allied American case, supra, the
formal dedication certificate on the plat
was, as is true in the plat invelved in this
case, limited to streets and alleys, and the
argument was made that only streets and
alleys were dedicated and no other areas
designated thereon for the public could
be included as dedications upon recorda-
tion of the plat. Our Supreme Court held
in that case that the formal dedication cer-
tificate did not preclude the dedication of
other areas so designated on the plat.

We are of the opinion that neither of
appellant City’s contentions can be sus-
tained as there has been no sufficient
showing that the alleged dedication in this
case was for a general public purpose as
distinguished from a use by a specific class
of the public for a limited purpose.

[2] As stated in the Allied American
case, supra, in order to have a dedication,
there must not only be an intent to dedi-
cate, and an acceptance, but there must also
be a dedication to a public use. In the
present case, there was no intent to dedi-
cate, and no proper public use.

[3] The burden of proof to establish
a dedication is on the party asserting it.
11 McQuillan, Municipal Corporations, Sec.
33.37.

“Dedication is not presumed nor does

a presumption of an intent to dedicate

arise unless it is clearly shown by the

owner’s acts and declarations. * * *”

City of Phoenix v. Landrum and Mills

Realty Co., 71 Ariz. 382, 227 P.2d 1011.

Proof of facts necessary to constitute
dedication must be “clear, satisfactory and
unequivocal” 23 Am.Jur.2d, Dedication,
Sec. 79, at p. 65. The courts have placed
a heavy burden upon one asserting or
claiming a dedication. See Shia v. Pend-
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ergrass, 222 S.C. 342, 72 S.E2d 699 (1952)
where the court stated:

It must be borne in mind that title to
real estate, or any interest therein, is
ordinarily passed by deed or will, and,
while one may lose his land without an
actual conveyance of the same, the acts
and conduct upon his part, and upon
the part of the one claiming to have ac-
quired such title in such way, must be
so unequivocal and positive as to leave
little doubt that it was the intention of
the owner to dedicate the same to the
public use. By this we do not mean that
the expression of such an intent upon
the owner’s part need be proven, but
his acts and conduct in regard to the
property must be of such character that
the public, dealing with him upon the
strength of such conduct, could not but
believe that his intention was to vest an
easement therein in the public. * * *

“As was said by the Supreme Court of
California in City and County of San
Francisco v. Grote, 120 Cal. 59, 52 P.
127, 128, 41 L.R.A. 335, 65 Am.St.Rep.
135: ‘It is not a trivial thing to take
another’s land, and for this reason the
courts will not lightly declare a dedica-
tion to public use’

“Our Court, in Seaboard Air Line R.
Co. v. [Town of] Fairfax, 80 S.C. 414,
61 S.E. 950, 956, quoting with approval
from 13 C.Y.C., page 476, has announced
the same rule in these words:

“‘Dedications being an exceptional
and a peculiar mode of passing title
to interest in land, the proof must
usually be strict, cogent, and convinc-
ing, and the acts proved must not be
consistent with any construction other
than that of a dedication.’”

[4] We do not feel that the usage con-
templated of the property involved was a
proper public use The Arizona Supreme
Court has not held that a parking lot is
a proper subject of dedication. The Court
has found a dedication only in cases in-
volving either a park or a street. A park
is, by its very nature, a public place, where-

in all segments of the general public are
expected to be able to use the same. So,
too, is a street. A parking lot, however,
can be owned by the public or private in-
dividuals.

Although other states have permitted
the dedication of land for uses other than
parks and streets, the City has not cited
us to any jurisdictions which have upheld a
designation of a vehicular parking area on
a plat as a dedication to the public. Also,
neither American Jurisprudence Second or
Corpus Juris Secundum cites a single in
stance involving the dedication of a park-
ing lot. See 23 Am.Jur.2d, Dedication,
Sec. 4; and 26 C.]J.S. Dedication § 8.

[5]1 Land can be dedicated for the use
of the general public, “but * * * there
can be no dedication to private uses, or
to uses public in their nature but the en-
joyment of which is restricted to a limited
part of the public.” 26 C.J.S. Dedication
§ 8 at p. 408; 11 McQuillan, Municipal
Corp., Sec. 33.08.

[6] We believe, after reviewing the
evidence that there was competent evidence
before the trial court sufficient to sustain
its findings and conclusions. A reasonable
interpretation of this evidence would be
that the southern portion of Tract C was
reserved as a parking lot for the private
use of the customers of those businesses
adjoining the property. It would be a
strained construction of the evidence to
conclude that all members of the public
were invited to park there—those not in-
tending to shop at the stores in that sub-
division. Certainly the owners or pro-
prictors of the stores in that subdivision
would not anticipate or condone the use of
these parking spaces by persons wishing
to use them for indefinite periods of time
while they were shopping elsewhere, or
using the area to store their cars while
they went elsewhere for reasons uncon-
nected with shopping. The property own-
ers in the subdivision bought their land on
the assumption that the southern portion
of Tract C would be used as a parking lot
for their customers. That portion of Tract
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C was, therefore, limited to the use of
only a part of the public, and thus was
reserved for a private instead of a public
use. See Shia v. Pendergrass, supra,
where the court refused to find a dedica-
tion because only customers were using
the land in question and not the general
public.

“The whole evidence, in our opinion,
can give rise to but one reasonable in-
ference, and that is, that this twelve
foot strip of land was used primarily
by the tenants who rented the ware-
house on Mrs. Berry’s lot, now owned
by appellant; and that such use of it
as was made by the public or a certain
class of the public having business with
the stores abutting thereon, was only
by and through the permission of Mrs.
Berry, without the vesting of any ac-
quired rights thereto, * * *”

{7] We hold that in either a dedication
by plat, or a common law dedication, the
use contemplated of the land must be a
use by the general public, and not for
a limited class thereof. Therefore, under
either contention, the City cannot prevail.

The City contends that the trial court
may not consider any evidence which oc-
curred subsequent to the recording of the
subdivision plat to arrive at its determina-
tion of what the intent of the platter was
at the time of recording.

[8] While we agree with the general
statement in 23 Am.Jur.2d, Dedication, Sec.
19:

“Where the facts are undisputed and ad-
mit of but one legal interpretation or
can lead to but one legal conclusion,
the question of intention is one of law.”,

we do not feel that the facts in the instant
case fall within this category. Here, the
certificate of dedication on the plat re-
ferred to streets and alleys only. If the
City wishes to prove that other areas on
the plat were also dedicated to the public,
it must prove by clear, satisfactory and
unequivocal proof that there was an in-
tent by the platter to dedicate for a prop-

er public purpose, either expressed or jp,.
plied.

[9] Although the City could haye
shown acts subsequent to the plat as being
consistent with the intent to dedicate (Se,
26 C.]J.S. Dedication § 46 a(2) (b)) nonc
were shown. To rebut such an infer.
ence resulting from any statement on th
plat, defendant could show acts incon-
sistent with the intent to dedicate. (See
C.].S. citation above, at page 499.)

“On the other hand, acts of an allegeq

dedicator obviously inconsistent with un

intent to dedicate are competent as tend.
ing to negative the intention to dedicate,

Among such acts are those tending to

show a continued dominion, or control

and ownership, over the property by the
alleged dedicator, * * * or retains
or locates buildings and appurtenances
on property alleged to be dedicated:

* * ¥ pays taxes and assessments on
lt; x % %7

[10] Also, the owner’s testimony as to
what his intention was at the time of the
alleged dedication is competent and rele-
vant, although not conclusive. See 26
C.].S. Dedication § 46 a(2) (a):

“#% x x [Rjelevant oral declarations
of the owner of property are admissible
in evidence on the issue of intent to
dedicate it to a public use.”

See also Lovington Tp. v. Adkins, 232
I1.. 510, 83 N.E. 1043 (1908).

“Counsel for appellant sought to show
that it was not appellant’s intention to
dedicate a 20-foot strip of land off the
south side of said section 33 for high-
way purposes, if it was a fact that the
south line of the said section is a straight
east and west line, but the court refused
to allow the question to be answered.
This evidence was proper. The rule
is that the intent to dedicate will not be
permitted to prevail against the unequivo-
cal acts and conduct of the owner in-
consistent with such intent, Where the
owner swears what his intention was,
he can be contradicted by his acts, con-
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duct, or declarations; but the law per-
mits the owner to testify as to what his
intention actually was, and this testimony
is to be considered in connection with
all the other facts and circumstances
in the case. City of Chicago v. Chicago,
Rock Island & Pacific Railway Co., 152
111 561, 38 N.E. 768; Township of Madi-
son v. Gallagher, 159 Til. 105, 42 N.E.
316; Seidschlag v. Town of Antioch, 207
. 280, 69 N.E. 949; Town of Bethel
v. Pruett, 215 Il 162, 74 N.E. 111.”

The Supreme Court of Arizona has
recognized the relevance of allowing the
owners to testify as to their intent. In
Evans v. Blankenship, 4 Ariz. 307, 39 P.
812 (1895) the Court stated:

“While a party may sometimes testify
as to his original intention in regard to
the dedication to the public, the dedica-
tion is generally provéd by evidence of
the ower’s acts, together with the sur-
rounding circumstances.”

[11] Although if there has been a dedi-
cation, the payment of taxes on the prop-
erty does not prevent a municipality from
accepting the dedication, the general rule
is that the payment of taxes and other
assessments is relevant in determining
whether there has been a dedication. See
23 Am.Jur.2d, Dedication, Sec. 78, at p.
64; Nicholas v. Salisbury Hardware &
Furniture Co., 248 N.C. 462, 103 S.E.2d
837 (1958); and Stacey v. Glen Ellyn
Hotel & Springs Co., 223 Ili. 546, 79 N.E.
133, 8 L.R.A,N.S,, 966 (1906).

[12] The presence of the structure on
the North 250 feet of Tract C at the time
of the recording of the plat; the retaining
thereof and exercising control and do-
minion thereover; and the payment of
taxes, although not conclusive, are all
competent and relevant on the issue of
whether there was at the time of the filing
or recording of the plat an intent to dedi-

cate Tract C for a public purpose.

We find that there was sufficient compe-
tent evidence before the trial court to
justify its findings, conclusions and judg-

ment, and therefore it is ordered affirm-
ing the same.

CAMERON, C. J., and DONOFRIO, ],
concur,

NOTE: Judge HENRY S. STEVENS
having requested that he be relieved from
consideration of this matter, Judge
FRANK X. GORDON, JR. was called
to sit in his stead and participate in the
determination of this decision.
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